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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

AT GOHPUR, SONITPUR 

           G.R.No. – 319/2017 
              U/S.: 147/448/323/427 of I.P.C. 
 
 

       S T A T E 

       -Versus- 

    1. Sri Abhinab Saikia 

    2. Sri Munna Hazarika 

    3. Sri Nihal Hazarika 

    4. Sri Punit Borah 

    5. Sri Nilotpal Borah….accused persons 

 

Present: Smt. Pooja Sinha, AJS,  

Sub-Divisional Judicial Magistrate (M) 

  Gohpur 
 

Advocate appearing for the State :  Smt. Barnali Chetia 

Advocate appearing for the Accused : Sri C.K. Baruah, Smt. Malaya  

                                                                       Doley 

Dates of recording evidence  :  10.05.2018, 01.06.2018,  

                   17.07.2018, 18.09.2018,   

       & 15.10.2018 

Date of hearing argument   :  10.05.2019 

Date of delivering Judgment   :  21.05.2019 

 

    JUDGMENT 

1. The case of the prosecution in brief is that, on 09.11.17 at about 

11.30 p.m. during “Raas Utsav” at Gohpur one Abhinab Saikia, Munna 

Hazarika, Nihal Hazarika, Punit Borah and Nilotpal Borah criminally 

trespassed into the shop of one Dulumoni Borah and physically assaulted 

Dulumoni Borah and his brother Gobin Borah. That, accused persons also 

vandalized his shop and caused damaged worth Rs. 50,000/- and Rs. 
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8,000/- was missing from the cash box present in the shop due to the 

incident. 

2. In this regard, Sri Dulumoni Borah, filed an ejahar on 10.11.17, the 

Officer-in-Charge, Gohpur Police Station registered a case as Gohpur P.S. 

Case No. 270/17 under section 147/448/323/427 of I.P.C. The police 

conducted investigation and thereafter submitted charge-sheet against 

the accused persons Sri Abhinab Saikia, Sri Munna Hazarika, Sri 

Nihal Hazarika, Sri Nilotpal Borah and Sri Punit Borah for trial 

under sections 147/448/323/427 of I.P.C. 

3. In due course, the accused persons entered appearance. They were 

furnished with the copies as required under section 207 Cr.P.C. My 

Learned Predecessor-in-Office read over and explained the particulars of 

the offences U/S 147/448/323/427 of I.P.C, to which they pleaded not 

guilty and claimed to be tried. 

4. In support of the case, the prosecution examined seven (7) witnesses. 

Statement U/S 313 of Cr.P.C. of the accused persons are recorded. 

Defence plea was of total denial, stated that it were the informant and his 

brother who created nuisance. Defense opted to adduce evidence. 

Accordingly, examined one (1) defense witness. 

5. Point for determination  :  

I. Whether the accused persons on 09.11.2017 at about 

11.30 p.m. were during Raas utsav at Gohpur were 

members of unlawful assembly and in prosecution of 

common object you committed rioting and thereby 

committed an offence punishable U/S 147 of I.P.C.?and, 

II. Whether the accused persons on same date, time  and 

place were members of unlawful assembly criminally 

trespassed into the shop of Dulumoni Borah to commit an 

offence and thereby committed an offence punishable U/S 

448 of I.P.C.? and, 

III. Whether the accused persons on same date, time and 

place voluntarily caused hurt to Sri Dulumoni Borah and 
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Sri Gobin Borah and thereby committed an offence 

punishable U/S 323 of I.P.C.? and, 

IV. Whether the accused persons on same date, time and 

place caused mischief by causing damage to the shop of 

Dulumoni Borah which is valued over Rs. 50/- and thereby 

committed an offence punishable U/S 427 of I.P.C.? 

6. Discussion, Decision and Reasons thereof: - I have heard the 

learned Counsel appearing for the State. Also heard the learned Counsel 

appearing for the accused persons. Upon hearing the learned Counsel for 

the parties and on perusal of the records, I am of the considered opinion 

to hold the following :- 

7. Point of Determination No. I, II, III & IV: All the points are taken 

up together for discussion in order to maintain the flow and 

appreciation of evidence.  

8. P.W.1- Sri Dulumoni Borah, he is the informant cum victim of the 

instant case. He in his examination-in-chief deposed that he is 

acquainted with the accused persons. That, on 09.11.17 at about 11.30 

a.m. accused persons went to the shop of P.W.1 and asked for betel nut 

and water bottle and refused to pay for the betel nut. That, when P.W.1 

asked for money, they caused damaged to the jars present in the shop.  

That, they were in an intoxicated state. That, accused persons injured 

P.W.1 with a sharp weapon inside his shop and he sustained injury near 

his left eye. That, accused persons dragged him out of the shop and 

punched him in various parts of the body and also kicked him after 

pushing him to the ground. That, when his brother came to rescue him, 

accused persons attacked his brother with a knife like object, as a result 

he sustained cut injury near his eye. That, accused persons damaged his 

shop and forcefully took away Rs. 8,000/- from the cash box. Later, police 

came and rescued him and his brother. He exhibited the ejahar as Ext.1, 

seizure list as Ext.2 and identified his signatures thereon. 

9. During his cross-examination he deposed that the ejahar was 

written as per his narration. Denied that he has not mentioned in the 

ejahar that accused persons asked for betel nut and water bottle and 
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refused to pay for the betel nut and  vandalized the shop. Denied that he 

has stated before police as he stated in his evidence in chief. Denied that 

he has not stated before police that accused persons attacked him with 

sharp weapon near his eye and dragged him out of the shop and punched 

him in various parts of the body and also kicked him and pushed him to 

the ground. Denied that he has not stated before police that accused 

persons attacked his brother with a knife like object, as a result he 

sustained cut injury near his eye. That, he stated in his ejahar and before 

police that he lost Rs. 8,000/- from his shop. That, Swapan Dey’s shop is 

situated on the west of his shop and Tutu Borah’s shop is situated on the  

northern  side  of his shop. That, he has no knowledge what was written 

in the seizure list. However, he put his signature in the seizure list after 2 

to 3 days in his shop. Denied that he and his brother attacked accused 

Abhinab Saikia, as such in order to safeguard themselves, he has filed a 

false case against them. Denied that he has deposed falsely. 

10. P.W.2- Sri Gobin Borah @ Babul, he in his examination-in-chief 

deposed that informant is his elder brother. He is acquainted with the 

accused persons. That, on 09.11.17 at 11.30 p.m. accused persons went 

to the shop of P.W.2 and asked for betel nut and water bottle. That, 

when they informed that they did not have water bottle, they vandalized 

their shop and caused him injury near his right eye with a knife like 

object, beat up his elder brother in the chest and eye by felling him on 

the ground when O/C came and rescued them. 

11. During his cross-examination he deposed denied that he has not 

stated before police that he sustained injury near his right eye and on his 

back, when accused hit him like a key ring like object. That, he can not 

distinctly say who beat on his right eye however, it was done by either 

Nilotpal Borah or Babu Hazarika. Denied that he has not stated before 

police as he stated in his evidence in chief. Denied that he has deposed 

falsely before court that accused persons vandalized their shop and beat 

them up. 

12. P.W.3- Smti. Binu Borah, she in her examination-in-chief 

deposed that informant is her son. She recognizes the accused persons. 
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That, about a year back during Raas utsav, she came to know from his 

nephew Babu that someone physically assauled her two sons namely 

Dulumoni and Babul @ Gobin Borah. Thereafter, she rushed to the place 

of occurrence and saw that the accused persons present in the dock 

along with some others physically assaulted her son and also vandalised 

their shop. That, she requested accused persons not to beat her sons. 

Thereafter, O/C and 2nd officer came and rescued her two sons and sent 

them for treatment. That, her younger son got three stitches near his 

eye. 

13. During her cross-examination she deposed that when she reached 

the place of occurrence there were about 15 to 20 persons. Denied that 

she has not stated before police that her sons were physically assaulted 

near the police point. That, she has another shop, which is a beauty 

parlour. That, she witnessed that the accused punched and kicked her 

sons. That, she has no proper knowledge if her son in an intoxicated 

state beat up Abhinab Saikia when he asked for a water bottle and that , 

one of the boys informed the other accused persons and thereafter police 

came and arrested Dulumoni and Babul. That, she has no knowledge how 

the incident started. She has no knowledge if the public assaulted her 

sons Dulumoni and Babul. Denied that in favour of her sons she deposed 

falsely before the court. Denied that she has deposed falsely that her son 

underwent eye treatment . 

14. P.W.4- Sri Babul Gogoi, he in his examination-in-chief deposed 

that he saw the accused persons at the place of occurrence. That, the 

incident occurred on 10.09.17 at about 11.30 p.m. near Gohpur ASTC bus 

stand. That, while he was returning after enjoying Raas festival he 

witnessed that accused persons physically assaulted Dulumoni and his 

brother and caused damaged to their shop. That, police patrolling party 

was informed by someone and when police came, the accused persons 

fled the scene. That, police took his signature in the seizure list. However, 

he does not remember when it was taken.  

15. During his cross-examination he deposed that he does not know 

what is written in the seizure list. That, he has no knowledge amongst the 
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accused persons who physically assaulted the victims and who caused 

damaged to the shop. That, on the next day of the incident he was 

present when the articles of the damaged shop was put into place. Police 

did not inquire about the incident. Denied that no incident took place as 

narrated by him. That, till date he has filed 8 cases.  

16. P.W.5- Sri Mukunda Borah, he in his examination-in-chief 

deposed that he is acquainted with both the sides. That, incident took 

place in the month September, 2017 at about 11 p.m. to 11.30 p.m. 

when the accused persons physically assaulted Dulumoni and his brother 

and also caused damage to the things available at the shop. That, P.W.5 

immediately informed his aunt who was enjoying Raas festival nearby. 

When they returned he saw that Dulumoni and Gobin were taken to 

hospital for treatment by the police. 

17. During his cross-examination he denied that he has not stated before 

police as he deposed in his evidence in chief. Denied that he has deposed 

as tutored by Dulumoni Borah, Binu Borah and Gobin Borah. Denied that 

he has no knowledge about the incident and in favour of the informant he 

has deposed falsely.  

18. P.W.6- Dr. Bhagaban Sarma, he in his examination-in-chief 

deposed that on 10.11.2017 at 12.20 a.m, he examined Babul Borah 

and found Lacerated wound bleeding over anterior surface of right eyelid 

of less than 12 hours. Nature of injury simple caused by blunt object. 

That, on the same day at 12.55 a.m, he examined Dulumoni Borah and 

found severe tenderness over chest and abdomen of less than 12 hours. 

Nature of injury simple caused by blunt object. That, both the injured 

persons were escorted by S.I. Indreswar Gogoi. That, he exhibited the 

injury certificate of Babul Borah as Ext.3 and injury certificate of Dulumoni 

Borah as Ext.4  and identified his signatures there on.   

19. During his cross-examination he deposed that the injuries might be 

due to falling over hard substance. That, the ultrasonography report 

revealed that there was no internal injury or any abnormality. 

20. P.W.7- S.I. Indreswar Gogoi, he in his examination-in-chief 

deposed that on 10.11.17 he was posted at Gohpur P.S. as a S.I. That, 
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on receipt of ejahar filed by Dulumoni Borah, O/C registered a case and 

the case was endorsed to him for investigation. That, he proceeded 

towards the place of occurrence, prepared the sketch map and seized the 

one wooden Almirah and some broken pieces of bottle. Later, the Almirah 

was handed over to the owner. That, he recorded the statement of 

informant and witnesses at the place of occurrence That, on 11.11.17, he 

recorded the statements of the accused persons at the police station and 

later released them on police bail. That, on 13.11.17 he collected injury 

report of the victims. That, after preliminary investigation he found 

sufficient materials against the accused persons and on 26.11.17, 

submitted charge sheet U/S 147/448/323/427 of I.P.C. against the 

accused persons Sri Abhinab Saikia, Sri Munna Hazarika, Sri Nihal 

Hazarika, Sri Nilotpal Borah and Sri Punit Borah. He exhibited the sketch 

map as Ext.5, charge-sheet as Ext.6 and identified his signatures thereon. 

21. During his cross-examination he deposed that the ejahar was filed 

on 10.11.17 at 9.30 a.m. and he reached the place of occurrence at 10.15 

a.m. That, “A” as indicated in the sketch map is informant’s brother Babul 

Borah’s shop, “B” indicates North direction- brick wall, “C” indicates South 

direction- N.H.15, “D” indicates East direction- Smti. Binu Borah’s shop, 

“E” indicates ASTC office. “F” indicates open space. That, informant did 

not state before him that in the day of incident at 11.30 p.m. accused 

persons asked for water bottle and betel nut and refused to pay for the 

betel nut and when asked for money, accused persons threatened the 

informant. That, informant did not state before him that his brother was 

attacked with sharp weapon near the eye and took away Rs. 8,000/- from 

the shop. That, Binu Borah stated before him that the accused persons 

physically assaulted her son Dulumoni Borah near the traffic point. That, 

Binu Borah did not state before him that O/C and 2nd officer rescued her 

sons and sent to hospital for treatment. Denied that he has not 

investigated the instant case in accordance with law and submitted false 

charge sheet against the accused persons. 

22. D.W.1- Sri Tapoban Baruah, he in his examination-in-chief 

deposed that he is acquianted with both the sides. That, in the month 
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of November, 2017 during Raas Utsav at about 11.30 p.m, he went to the 

shop of Dulumoni Borah and asked for water bottle. That, while one 

Abhinab Saikia asked for a water bottle, Dulumoni Borah told him not to 

disturb him and beat him up infront of ASTC bus stand. That, Gobin 

Borah brother of Dulumoni Borah also beat him up with a Trishul. That, 

he went to rescue Abhinab Saikia and called Nihal Hazarika, Munna 

Hazarika, Nilotpal Borah and Sunit. Thereafter, police came and took 

away Dulumoni. That, he took Abhinab Saikia to the hospital for 

treatment. Later on, they filed a case.  

23. During his cross-examination he deposed that he has no 

knowledge about the instant case. That, Dulumoni and Gobin did not 

sustain injury on the day of incident. Denied that he has good relation 

with the accused persons and in favour of the informant he has deposed 

falsely.  

24. In the light of the above testimonies and on perusal of the 

materials on record, the following facts are observed: 

I. The informant cum victim stood by his previous version as 

evident from the testimony and evidence 

II. The date, time and place of occurrence is corroborated by all the 

eye P.Ws.  

III. The medical report aids the time and the prosecution story with 

respect to the nature of the offence alleged that both the victims 

sustained injury on the date of incident on 09.11.2017. 

IV. The testimony of I.O. who was examined as P.W.7 reveals that 

he himself took the victims to the hospital on date of incident 

and only minor inconsistencies are seen in the statement given 

before police. No contradictions of such nature is observed which 

shakes the credibility of the prosecution witnesses. 

V. P.W.4 and P.W.5 who are independent witnesses have 

corroborated the facts that accused persons vandalized the shop 

of the victims and they physically assaulted them, who were 

injured and articles of the shop were damaged. This point 

further aided by the seized articles made by I.O. which was 
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seized from the shop of informant. Therefore, assembly of five 

and more accused persons stands proved, who were unlawful 

assembly and they vandalized the shop and beat up the victims 

Dulumoni Borah and Gobin Borah by entering into their shop. Act 

is considered as voluntarily on the part of accused persons, for 

defence could not prove the point that Dulumoni started the 

fight. For, it was accused persons who walked down to their 

shop and subsequently led to the incident. 

VI. Hence, considering the above it is found that the points requiring 

proof to prove offences U/S 147/448/323 and 427 of I.P.C. 

stands proved in the instant case. 

VII. Hence, the points requiring proof to prove offences under section 

447/323 of I.P.C that the accused came to the courtyard of 

Lalita Shah’s house and voluntarily caused hurt to her stands 

proved. 

25. Considering the above, I hold that prosecution has succeeded to prove 

the guilt of the accused persons beyond all reasonable doubt that on 

09.11.2017 at about 11.30 p.m. during Raas utsav at Gohpur 

were members of unlawful assembly and in prosecution of 

common object they committed rioting, trespassed into the shop 

of Dulumoni Borah, voluntarily caused hurt to Sri Dulumoni 

Borah and Sri Gobin Borah and caused mischief by causing 

damage to the shop of Dulumoni Borah which is valued over Rs. 

50/- thereby committed offences punishable U/S 147/448/ 

323/427 of I.P.C. 

26. In the result, the accused persons Sri Abhinab Saikia, Sri Munna 

Hazarika, Sri Nihal Hazarika, Sri Nilotpal Borah and Sri Punit 

Borah is hereby found guilty and convicted U/S 147/448/323/ 

427 of I.P.C.  

27. However, while deciding the quantum of punishment, the age of 

the convicts, no previous criminal record is taken note of. 

28. Benefit of P.O. Act is not forwarded to the accused persons. 
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29. Accordingly, Sri Abhinab Saikia, Sri Munna Hazarika, Sri Nihal 

Hazarika, Sri Nilotpal Borah and Sri Punit Borah are sentenced to 

pay fine of Rs. 500/- (Five hundred) each  U/S 147 of I.P.C. i.d. 

Simple Imprisonment of 15 days , sentenced to pay fine of Rs. 

500/- (Five hundred) each U/S 448 of I.P.C. i.d. Simple 

Imprisonment of 15 days, sentenced to pay fine of Rs. 1,000/- 

(One thousand) each, i.d. Simple Imprisonment of 30 days U/S 

323 of I.P.C. and sentenced to pay fine of Rs. 1,000/- (One 

thousand) U/S 427 of I.P.C. i.d. Simple Imprisonment of 30 days. 

30. Seized articles are to be disposed of in accordance with law. 

31. Fine amount so collected will be forwarded to the victim. 

32. Furnish a free copy of the judgment to the convicted persons. 

33. Bail bonds furnished are hereby extended for a period of 6 (six) months. 

34. The case is disposed of on contest.  

 

      Given under my hand and seal of this court on this the  

 21st day of May, 2019 at Gohpur. 

    

 
 
 

    ( Pooja Sinha  ) 
                Sub-Divisional Judicial Magistrate (M) 

        Gohpur 
 
 
 
Dictated and corrected by me 
 
 
 

  ( Pooja Sinha  ) 
Sub-Divisional Judicial Magistrate (M) 

       Gohpur 
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APPENDIX 
 
 
Prosecution Witness- 
 
P.W.1- Sri Dulumoni Borah 

P.W.2- Sri Gobin Borah @ Babul 

P.W.3- Smti. Binu Borah 

P.W.4- Sri Babul Gogoi 

P.W.5- Sri Mukunda Borah 

P.W.6- Dr. Bhagaban Sarma 

P.W.7- S.I. Indreswar Gogoi 

 

Defence Witness- 
 
D.W.1- Sri Tapoban Baruah 
 
Prosecution Side Exhibits- 
 
Ext.1- Ejahar 
Ext.2- Seizure list  
Ext.3 & 4- Injury Certificate  
Ext.5- Sketch map 
Ext.6- Charge-sheet 
 
Defence Side Exhibits- 
 
Nil 
 

 
 ( Pooja Sinha  ) 

                                                         Sub-Divisional Judicial Magistrate (M) 
     Gohpur 


